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PRE-APPEAL BttlEF REQUEST FOR REVIEW 

The following listing of clear errors in the Examiner's rejection and his failure to identify 

essential elements necessary for a prima facie basis of rejection is responsive to the Final 

Official Action mailed November 30, 2007 (Paper No. 20071 127). 

Error #1. None of the three cited references teach the claimed 
"complexity measure" 

Applicant's independent claims 1, 20 and 39 all require the derivation of a "complexity 
measure indicative of an amount of data processing required tjo perform at least one further 

i 

processing stage of said processing operation upon said at lea£t one data block." This aspect of the 

• i 

i : 

independent claims is simply missing from! each of the three cHted references. The Examiner admits 

i 

in the first paragraph of page 4 of the Final Rejection that "Ogoro does not explicitly disclose one or 

! ! 

more features to derive complexity measure , . . " This admission is very much appreciated. 

! 
I 

The Examiner alleges that the Kimireference "teaches! many features for the complexity 

measure/' However, the "complexity measure" disclosed in ifcim does not comply with the 

i 
i 

definition of "complexity measure" in Applicant's independent claims. For example, Kim merely 

i 

discloses that "the complexity measure . . .|is relatively invariant . . ." (paragraph 01 1 1 as quoted by 

i ! 

the Examiner), Additionally Kim specified that "[t]he complexity measure C gi i . . . is substantially 
QP invariant" (paragraph 01 1 3 also as quoted by the Examiner). Neither of these passages support 

! 

! 

the Examiner's argument that there is disclosed a complexity measure "indicative of an amount of 

i I 

data processing required to perform at least one further processing stage of said processing 

i j 

operation upon said at least one data blockj' as required by th? present independent claims. 

The third reference, Lavelle, has n<j mention of any "complexity measure" and instead 
references "scene complexity" and "higheij depth complexity* in the portions cited by the Examiner 
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on page 5 of the Final Rejection. The tenri "scene complexity in paragraph 193 of Lavelle as 

' j 

referenced by the Examiner is simply a factor upon which an [animation rate depends. Lavelle is 
silent with respect to how "scene complexity*' is derived. Th£ term "depth complexity" is defined in 

i 

paragraph 252 as referring to the average njumber of attempts |to update each sample per scene. 

Neither of these definitions have anything to do with the "complexity measure" as defined in 

■ j 

independent claims 1 , 20 and 39. 

Therefore, the Examiner has comiriitted reversible errjor by alleging that Kim and/or Lavelle 

j ; 

disclose the claimed "complexity measure'? as defined in indejpendent claims 1, 20 and 39. 

Error #2. Even if Qgoro. Kim and Lavelle were combined in the 
manner suggested bv the Exam iner thd re is no disclosure of this 
claimed feature of independent claim s ^ 20 and 39 

Without at least one reference teaching or suggesting the claimed feature of a 

"complexity measure," there is simply ndprtma facie case d)f obviousness under 35 USC §103 

j 

and any further rejection thereunder is respectfully traversed. 

Error #3. The Examiner fails to provide anv reason or m otivation for 
combining the Qgoro, Kim and Lavelle references 

i ; 

As the Court of Appeals for the Federal Circuit has fconsistently held, the Examiner must 

i 

provide some reason or motivation for combining portions <f>f various references in the manner 
set out in the applicant's claims. Moreover, in its recent decision, the U.S. Supreme Court in 
KSR International Co. v. Teleflex Inc., 82 USPQ2d 1385 (Afpril 2007), held that "[f]o facilitate 
review [of the reasons for combining elements from different references], this analysis should be 
made explicit." Id, at 1 396. The Court iiji its KSR decision *vent on to say that it followed the 

i 

Court of Appeals for the Federal Circuit's advice that "rejections on obviousness grounds cannot 
be sustained bvmere conclusorv statements: instead, there tnustbe some articulated reasoning 



i 
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with some rational underpinning to support the legal conclusion of obviousness" (emphasis 
added -the Supreme Court quoting from the Court of Appeals for the Federal Circuit in In re 
Kahn, 78 USPQ2d 1329 (Fed. Cir. 2006)). 

: i 

The Examiner alleges in the last paragraph on page $ of the Final Rejection that the only 
reason to combine the three references is in order to "dynamically adjust a number of rendering 
passes to achieve a targeted quality constrain" as disclosed jn Lavelle, paragraph 3, line 3, The 
Examiner has not indicated how or why this has anything tcj do with the claimed "complexity 
measure" or the benefit of the claimed invention which is directed to the problem of controlling a 

performance parameter of a data processing apparatus and r laking it more responsive to sudden 

i 

changes in the processing work required tb perform a processing operation on successive data 
blocks, 

i 

At best, the Examiner's rationale m the last paragraph on page 5 is a mere conclusory 

statement as to obviousness and clearly ftjils to provide the ^'explicit" analysis required by the 

i 

Supreme Court, ! 

Error #4. The Examiner apparently fabs to appreciate that Kim 
would lead one of ordinary skill in the krt away from thfr claimed 
combination 

The Kim reference, in teaching thfrt a "complexity njieasure" would be a bit count for an 

image frame, would clearly lead those of brdinary skill in the art away from the "complexity 

i ■ i 

measure" definition recited in independent claims 1, 20 andj 39, i,e., "an amount of data 

i j 

processing required to perfcim at least one further processing stage of said processing operation 

i : 

upon said at least one data block." ; 

I 

Therefore, the Kim reference woifld clearly lead one of ordinary skill in the art away 

! i 

from the claimed combination of elements and method stepk set out in the independent claims. 



I 
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Error #5. The Examiner apparently falls to appreciate that Lavelle 
wiild lead one of ordinary skill in the art awav from thi claimed 
combination 

Assuming for the purpose of argument that the Ogoijo, Kim and Lavelle references teach 
the subject matter alleged by the Examiner, the Examiner appears to ignore the fact that the 

Lavelle reference is directed to a completely different problem from that to which the present 

i | 

invention is directed. Specifically, Lavellle is directed to th4 problem of providing a graphical 
computing system and corresponding control methodologies capable of maintain a target sample 

density of an image in spite of variations in window size (Lavelle paragraph 5), 

i 

The present invention is directed tb controlling a performance parameter of a data 
processing apparatus to be more responsive to changes in thje processing work required. Again, 

: 
I 

because Lavelle is directed to a different problem, there woijild be no reason to disregard Lavelle 
and instead modify it with teachings from the Ogoro and Kiim references* Accordingly, the 
Lavelle reference would lead one of ordinary skill in the artjaway from the Ogoro, Kim and 
Lavelle combination, let alone the combination of elements jrecited in Applicant's independent 
claims* 

Error #6. Ti"> F^aminer appears to ignore the inventive bene fit of the 
jnventioiLclalmed i 

It would take ingenuity for the skived person to realize that the count of constituent 

i i 

image items of an image rendering display list provides a reliable estimate of processing work 
associated with the rendering of a field of| a frame. One wojjld have to realize that the claimed 
"complexity measure" is easily derived a data processing! system having the deferred 

i i 

rendering graphics processor and then combine it with the cjther features of Applicant's 
independent claims. There is simply no p^ior art reference pr combination of references that 

i : 
i ; 
i 

! 

i i 

I ! "'9019 
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discloses the claimed "complexity measure/* let alone the claimed method steps involving the 
defined "complexity measure" 

There is simply no prima facie case of obviousness £et out in the outstanding Official 
Action with respect to independent claims 1 , 20 and 39. Moreover, given that there is no prima 

i 

facie case of obviousness of the independent claims 1, 20 aijd 39, there can be no basis for 

! t 

i i 

obviousness of any claims dependent thereon. 

SUMMARY I 
— — — — i 

The Examiner admits (in the case of Ogoro) or the above analysis shows (in the case of 
Kim and Lavelle) that the cited prior art 4oes not disclose tt e claimed "complexity measure," 

Therefbrej even if combined, the referencfes cannot render obvious the invention. Furthermore, 

i 

! 

the Examiner has not provided the required "reason" for combining references required by the 
Supreme Court. Finally, the Examiner ha|s apparently ignoijed the fact that both Kim and Lavelle 
would lead one of ordinary skill in the artjaway from the combination of independent claims 1 » 

20 and 39 and claims dependent thereon. \ 

| 

As a result of the above, there is simjply no support for the rejection of Applicants' 
independent claims l s 20 and 39 or claim$ dependent therecjn under 35 USC §103. Applicant 
respectfully request that the Pre-Appeal P|anel find that the ipplication is allowed on the existing 
claims and prosecution on the merits should be closed. 
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